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Court File No. CV-23-00707394-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 

R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 

TACORA RESOURCES INC. 

(Applicant) 

 

FOURTH REPORT TO THE COURT 

SUBMITTED BY FTI CONSULTING CANADA INC.,  

IN ITS CAPACITY AS MONITOR 

INTRODUCTION 

1. Pursuant to an Order (the “Initial Order”) of the Ontario Superior Court of Justice (Commercial 

List) (the “Court”) dated October 10, 2023, Tacora Resources Inc. (“Tacora” or the “Applicant”) 

was granted protection under the Companies’ Creditors Arrangement Act, R.S.C., c. C-36, as 

amended (the “CCAA” and in reference to the proceeding, the “CCAA Proceeding”) and FTI 

Consulting Canada Inc. was appointed monitor of the Applicant (in such capacity (the “Monitor”).  

2. Pursuant to an Order granted on October 30, 2023 (the “Solicitation Order”), the Court approved 

a sale, investment and services solicitation process (the “Solicitation Process”) to solicit interest 

in a potential Transaction Opportunity and/or Offtake Opportunity. A copy of the Solicitation Order 

is attached as Appendix “A”.  

3. On February 2, 2024, the Applicant served and filed a motion (the “Sale Approval Motion”) 

seeking inter alia approval of a subscription agreement dated January 29, 2024 (as amended as 

described below, the “Subscription Agreement”) entered into between Tacora as issuer and a 

consortium consisting of the Ad Hoc Group1, Resource Capital Fund VII L.P. and Javelin Global 

Commodities (SG) Pte Ltd. (“Javelin”) (collectively, the “Investors”) and the transaction 

contemplated therein (the “Investor Transaction”) as the Successful Bid (as defined in the 

Solicitation Process). 

 
1 The “Ad Hoc Group” consists of Brigade Capital Management, L.P., Millstreet Capital Management LLC, MSD 

Partners, L.P., O’Brien-Staley Partners and Snowcat Capital Management. 
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4. On February 5, 2024, Cargill, Incorporated and Cargill International Trading Pte Ltd. (collectively, 

“Cargill”) filed a motion (the “Preliminary Threshold Motion”) seeking an order inter alia 

prohibiting Tacora from obtaining relief set out in the Sale Approval Motion as it relates to the 

Cargill Offtake Agreement (as defined therein) absent a valid disclaimer of the Cargill Offtake 

Agreement.  

5. Cargill, the Investors and the Applicant were unable to consensually agree on a litigation schedule 

to address the Sale Approval Motion and Preliminary Threshold Motion and case conferences were 

held on February 6, 2024 and February 9, 2024 before Justice Kimmel.  

6. The Subscription Agreement was amended to extend the date for Court approval of such from April 

1, 2024 to April 19, 2024 (the “Court Approval Milestone”) and on February 9, 2024, the Court 

issued an endorsement (i) scheduling the hearing of the Sale Approval Motion including the matters 

raised in the Preliminary Threshold Motion on April 10, 11 and 12, 2024 for 2.5 days; (ii) noting 

the extended Court Approval Milestone; and (iii) setting a timetable for pre-hearing steps (the 

“Litigation Schedule”). A copy of the endorsement dated February 9, 2024, including the 

Litigation Schedule, is attached as Appendix “B”. 

7. On March 1, 2024, Cargill filed its Responding Motion Record and Motion Record for the 

Responding Cross-Motion dated March 1, 2024 (the “Cargill Responding Motion”) seeking inter 

alia: (a) a meeting order, among other things, (i) authorizing Cargill to file with the Court a plan of 

compromise and arrangement (the “Cargill Plan”) in respect of the Applicant; (ii) a meeting of the 

Affected Unsecured Creditors (as defined in the Cargill Responding Motion) to consider and vote 

upon the Cargill Plan filed; (b) a claims procedure; (c) in the alternative, a meeting order 

authorizing and directing the Applicant to file a plan and call a meeting of creditors; and (d) in the 

further alternative authorizing each of Cargill and the Ad Hoc Group to submit to the Applicant 

additional transaction proposals.  

8. As described below and in the Monitor’s Third Report to Court filed March 13, 2024 (the “Third 

Report”), the Subscription Agreement is contemplated to be further amended in connection with a 

replacement DIP financing agreement entered into between the Applicant and the Investors or 

certain of their affiliates, on March 10, 2024 (the “Replacement DIP Agreement”). A hearing is 

scheduled for March 18, 2024 to seek an order inter alia, approving the Replacement DIP 

Agreement and thereby replacing the existing DIP agreement (the “Cargill DIP Agreement”) with 

Cargill Inc. as lender and extending the stay of proceedings to May 19, 2024.  
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9. In accordance with the Litigation Schedule, notices of examination have been issued and 

production of documents continues. Examinations are scheduled for the week of March 18, 2024. 

This Fourth Report to Court of the Monitor (the “Fourth Report”) is filed by the Monitor pursuant 

to the Litigation Schedule. The Litigation Schedule also provides that the Monitor may file a 

supplement to the Fourth Report on or before March 26, 2024, following cross-examination of 

witnesses scheduled for the week of March 18, 2024. 

10. The background of the CCAA Proceeding is set out in the Pre-Filing Report to Court of the Monitor 

dated October 9, 2023, the First Report to Court of the Monitor dated October 20, 2023, the Second 

Report to Court of the Monitor dated January 18, 2024 and the Third Report (collectively, the 

“Prior Reports”). Copies of the Prior Reports, as well as other materials publicly filed and orders 

issued in the CCAA Proceeding, are available on the Monitor’s website at 

http://cfcanada.fticonsulting.com/tacora/ (the “Monitor’s Website”). 

11. All references to monetary amounts herein are in United States dollars unless otherwise noted. Any 

capitalized terms not defined herein have the meanings given to them in the Affidavit of Joe 

Broking sworn February 2, 2024 (the “February Broking Affidavit”), the Affidavit of Michael 

Nessim sworn February 2, 2024 (the “February Nessim Affidavit”). 

PURPOSE 

12. The purpose of this, the Fourth Report of the Monitor (the “Report”), is to provide information to 

the Court in respect of the following: 

(a) the relief sought by the Applicant in the Sale Approval Motion, for, among other things, 

an order (the “Approval and Reverse Vesting Order”): 

(i) approving the Subscription Agreement and the Investor Transaction as well as 

authorizing and directing Tacora to take such additional steps and execute such 

additional documents as are necessary or desirable for the completion of the 

Investor Transaction; 

(ii) granting releases (the “Releases”) in favour of the Released Parties (as defined 

below) in respect of the Released Claims (as defined below);  

(iii) sealing among other things the confidential exhibits related to the Bids received in 

the Solicitation Process, attached as Confidential Exhibit “C” to the February 

Nessim Affidavit; and 

http://cfcanada.fticonsulting.com/tacora/
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(b) the relief sought by Cargill in the Preliminary Threshold Motion and the Cargill 

Responding Motion; and 

(c) the recommendation of the Monitor in respect of the above. 

TERMS OF REFERENCE 

13. In preparing this Report, the Monitor has relied upon unaudited financial information of the 

Applicant, the Applicant’s books and records, certain financial information prepared by the 

Applicant and discussions with various parties (the “Information”).   

14. Except as otherwise described in this Report: 

(a) the Monitor has not audited, reviewed, or otherwise attempted to verify the accuracy or 

completeness of the Information in a manner that would comply with Generally Accepted 

Auditing Standards pursuant to the Chartered Professional Accountants of Canada 

Handbook; and 

(b) the Monitor has not examined or reviewed the financial forecasts or projections referred to 

in this Report in a manner that would comply with the procedures described in the 

Chartered Professional Accountants of Canada Handbook. 

15. The Monitor has prepared this Report to provide information to the Court in connection with the 

relief requested by the Applicant and Cargill as noted above. This Report should not be relied on 

for any other purpose. 

16. Future oriented financial information reported or relied on in preparing this Report is based on the 

assumptions of the management of the Applicant regarding future events; actual results may vary 

from forecast to forecast and such variations may be material.  

THE SOLICITATION PROCESS2 

17. The Monitor has reviewed the February Broking Affidavit and the February Nessim Affidavit and 

agrees with the description of the Pre-Filing Strategic Process and the conduct of the Solicitation 

Process set out therein.  

a) Establishment of the SISP  

 
2 Capitalized terms used in this section not otherwise defined have the meaning ascribed to them in the Solicitation 

Process.  
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18. As described in its Second Report, the Monitor was involved in the development of the Solicitation 

Process and views the Solicitation Process as a fair and transparent process to obtain proposals for 

the sale of the Property or the Business or an investment in, restructuring, recapitalization, 

refinancing or other form of reorganization of the Applicant or its Business as a going concern, or 

a combination thereof.  

19. The Solicitation Process was developed by Tacora in consultation with its counsel, Stikeman Elliott 

LLP (“Stikeman”), Greenhill and the Monitor. The Solicitation Process is consistent with sales 

investment and solicitation processes conducted in similar restructuring proceedings and was 

designed in a manner such that interested parties were provided with sufficient certainty and 

transparency regarding the Opportunity (as defined in the Solicitation Process) while 

simultaneously allowing the Applicant to identify a value maximizing transaction for its 

stakeholders and continue to operate in the interim.  

20. The Cargill DIP Agreement contemplated that the Applicant pursue a solicitation process of a 

certain nature with specific milestones. Specifically, the Cargill DIP Agreement required a 

solicitation process in respect of (a) a potential Restructuring Transaction (as defined therein); and 

(b) an offtake, service or other agreement in respect of the business. The Solicitation Process was 

consistent with the contemplated solicitation process set out in the Cargill DIP Agreement.   

21. The Service List in this CCAA Proceeding received general notice of the Applicant’s request for 

approval of the Solicitation Order and the Applicant provided a draft of the proposed Solicitation 

Process to both the Ad Hoc Group and Cargill in advance of filing its Application Record for the 

Initial Order on October 9, 2023. The Solicitation Order was granted on October 30, 2023 and 

comments from both the Ad Hoc Group and Cargill were considered. Neither the Ad Hoc Group 

nor Cargill indicated to the Monitor at the time it was approved that the Solicitation Process did not 

provide sufficient time to canvass potential purchasers and investors. 

22. As set out in the Endorsement of Justice Kimmel approving the Solicitation Order dated October 

30, 2024 (the “October 30 Endorsement”), the Ad Hoc Group was the only party to oppose any 

aspect of the Solicitation Order. In para 8 of the October 30 Endorsement the Court notes that the 

Ad Hoc Group “…only opposes one aspect of the Solicitation Order, which is that it should not 

only provide for the court’s authorization to immediately commence the Solicitation Process but it 

should also include a direction that the Solicitation Process be commenced immediately”.  In para 

170 of the October 30 Endorsement, Justice Kimmel agreed with the Ad Hoc Group in this regard 
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and found that in the circumstances it was appropriate “… that the court not only authorizes but 

also direct the company and its advisors to immediately commence the Solicitation Process.”  

23. A copy of the October 30 Endorsement is attached as Appendix “C”.  

b) Conduct of the SISP  

24. The Monitor has reviewed the materials filed to date in connection with the Applicant’s Sale 

Approval Motion, the Preliminary Threshold Motion and the Cargill Responding Motion.3 

25. The Monitor has been involved in supervising and monitoring all stages of the Solicitation Process, 

including: 

(a) reviewing Greenhill and Tacora’s Solicitation Process outreach strategy and plan for 

implementation of the Solicitation Process generally; 

(b) reviewing the list of over 130 Potential Bidders, the Teaser, the NDA and other 

communication materials, each prepared by Greenhill in consultation with Tacora, 

Stikeman and the Monitor; 

(c) reviewing the contents of, and monitoring the activity in, the data room containing 

diligence information relating to the Solicitation Process prepared by Greenhill in 

consultation with Tacora and Stikeman;  

(d) posting a notice of the Solicitation Process on the Monitor’s Website on November 4, 2023;  

(e) coordinating with Greenhill on diligence requests and requests regarding engagement with 

financing parties; 

(f) attending meetings, calls and site visits with, and being a party to email correspondence 

between, Tacora’s management, Greenhill, Potential Bidders and interested parties;  

(g) attending discussions with both the Investors and Cargill and their legal and financial 

advisors; 

(h) attending calls and meetings with the Board, Greenhill, Stikeman and Tacora’s 

management to assess the bids received; and 

(i) receiving and holding cash deposits received in trust in connection with the Phase 2 Bids.  

 
3 The Monitor is in the process of reviewing documents exchanged pursuant to the Litigation Schedule.  
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26. As both Cargill and the Ad Hoc Group participated as bidders in the Solicitation Process neither of 

those parties were provided with consultation rights as contemplated by paragraph 7 of the 

Solicitation Process. Throughout the process, the Monitor participated in regular discussions with 

the Applicant, Greenhill and each of the Investors and Cargill. The Monitor also participated in 

calls with counsel to each of the Investors and Cargill throughout the process. 

27. The Monitor is of the view that the implementation of the Solicitation Process by the Applicant 

was conducted in accordance with the Solicitation Order. 

28. As described above, pursuant to the Litigation Schedule, the parties are still in the process of sharing 

productions and conducting cross examinations and, if the Monitor becomes aware of any 

information which changes its view in this regard, it will address such matters in a supplemental 

report as appropriate.  

c) Selection of Successful Bid  

29. As noted in the February Broking Affidavit and the February Nessim Affidavit, Tacora received 

seven (7) non-binding term sheets on the Phase 1 Bid Deadline pursuant to the Solicitation Process. 

Five (5) of these bids were deemed “Phase 1 Qualified Bids” and, following a discussion with the 

Board and providing feedback to Phase 1 Bidders, three of the Phase 1 Bidders were permitted to 

proceed to Phase 2 of the Solicitation Process, with the remaining parties being introduced to 

Cargill (whose bid contemplated raising third-party financing) to form a consortium bid.  

30. Three (3) bids were received on the Phase 2 Bid Deadline, from each of the Investors (the “Investor 

Bid”), Cargill and a third-party (“Bidder #3”).   

31. It was determined that the bids submitted by Cargill and Bidder #3 were not Phase 2 Qualified Bids 

due to the uncertainty created by conditions contained within each respective bid. The Monitor was 

advised that Tacora’s advisors contacted each of Bidder #3 and Cargill, advising them of the 

deficiencies and concerns with their respective bids. 

32. In particular, the Monitor notes that the Phase 2 Bid submitted by Cargill was contingent on raising 

significant new equity financing and contained a number of problematic features as described in 

the February Broking Affidavit and February Nessim Affidavit. 

33. Neither Cargill nor Bidder #3 submitted revised bids, and after careful consideration , it was 

determined that it was not in Tacora’s interest to waive any requirements of the Solicitation Process 

to qualify the Phase 2 Bid of Cargill or Bidder #3.  
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34. The Investor Bid contemplates a going concern transaction, meets all of the criteria to constitute a 

Phase 2 Qualified Bid and contains a number of attractive features as described in greater detail 

below. Additionally, the Investor Bid was the only viable and actionable going concern transaction 

available to Tacora. On January 29, 2023, the Board declared the Investor Bid the Successful Bid 

under the SISP. The Board did not declare a back-up Bid.  

d) Summary of the Solicitation Process 

35. The Solicitation Process occurred as part of a well-publicized CCAA Proceeding known by 

industry participants. Extensive solicitation efforts also predated these proceedings by way of the 

Pre-Filing Strategic Process, as described in the February Nessim Affidavit.  

36. In the Monitor’s view, the Solicitation Process was thorough, transparent, far-reaching, and 

provided sufficient time and opportunity for interested third parties to be involved and carry out 

the necessary due diligence required to form a view on the opportunity and submit a bid. The 

Solicitation Process was sufficiently advertised. 

37. Material filed by Cargill has suggested that following the Phase 2 Bid Deadline, Tacora, Greenhill 

and the Monitor should have used the discretion provided to them under the Solicitation Process to 

waive the deadlines provided for thereunder and to encourage discussions between the Ad Hoc 

Group and Cargill to explore an alternative transaction.  In the Monitor’s view, prior to the selection 

of a Successful Bid by the Applicant, encouraging communication between two bidders in that 

context would be antithetical to a properly run sale and investment solicitation process in a CCAA 

proceeding. As a general matter, collusion between two bidders is to be discouraged. Sale and 

investment solicitation processes are designed to prohibit collusion in order to maximize value for 

stakeholders through a fair and transparent process. The Monitor is also aware that the Ad Hoc 

Group and Cargill participated in extensive discussions prior to the CCAA Proceedings and were 

encouraged by Tacora to agree upon a consensual transaction. Failure to reach an agreement 

between the parties, as well as liquidity concerns, were the primary reasons Tacora commenced 

this CCAA Proceedings. 

38. Following selection of the Subscription Agreement as the Successful Bid, upon the request of 

counsel to Cargill, the Monitor understands that counsel to the Investors was asked if they would 

be open to a discussion with counsel to Cargill regarding a consensual transaction.  The Monitor 

understands that counsel to the Investors declined to participate in such discussions. The Monitor 

and Tacora have advised counsel to Cargill that they are free to request a discussion with counsel 

to the Investors, provided that the Monitor and its counsel are part of discussions related to the 
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Solicitation Process, so as to maintain the integrity of the Solicitation Process. To date Cargill’s 

counsel has declined to meet or hold discussions with counsel to the Investors with the Monitor in 

attendance. 

39. The Monitor notes that the Applicant is vulnerable to fluctuations in the global price of iron ore, 

and that negative movements in such prices can and have materially impacted cashflow. The 

Monitor also notes that the Applicant is in need of substantial capital investment to enable it to 

achieve consistent, profitable operations. It is therefore imperative that the Applicant completes 

and emerges from this CCAA Proceeding at the earliest opportunity.  

THE INVESTOR TRANSACTION4 

40. The effect of the Investor Transaction, if approved by the Court, is to allow the Investors to acquire 

Tacora’s business and assets on a “free and clear basis”. The Investor Transaction contemplated by 

the Subscription Agreement has been structured as a “reverse vesting” transaction whereby:   

(a) the Investors will subscribe for and purchase various securities of Tacora, who will, in turn, 

cancel and terminate all of its existing equity securities. As a result, the Investors and other 

holders of Senior Secured Notes that receive Takeback Shares will become the sole 

shareholders of Tacora; and 

(b) all Excluded Assets, Excluded Contracts, Excluded Liabilities, and Claims under any 

Excluded Senior Secured Notes will be transferred and “vested out” to corporations to be 

incorporated by Tacora in advance of the Closing Date (“ResidualCo” in relation to the 

Excluded Assets, Excluded Contracts, and Excluded Liabilities, and “ResidualNoteCo” in 

relation to the Excluded Senior Secured Notes), following which ResidualCo and 

ResidualNoteCo will become Applicants in this CCAA Proceeding. As set out in the 

Subscription Agreement: 

(1) such “Excluded Liabilities” include, among other things, pre-filing claims, 

any claim in respect of Taxes, amounts asserted against the Applicant in 

respect of ongoing litigation matters under Retained Contracts (the 

“Disputed Litigation Costs”), the APF, the Cargill Stockpile Agreement 

and the Cargill Offtake Agreement; and 

 
4 Capitalized terms used in this section not otherwise defined have the meaning ascribed to them in the Subscription 

Agreement.  
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(2) such “Excluded Assets” are expected to include (i) all rights, covenants, 

obligations and benefits in favour of ResidualCo and ResidualNoteCo 

under this Agreement that survive Closing; (ii) those Excluded Assets 

listed in the Disclosure Letter; and (iii) the Excluded Ore.5 

The Subscription Agreement  

41. As described above, the Subscription Agreement was previously amended to extend the Court 

Approval Milestone from April 1 to April 19, 2024.  

42. The Monitor has been advised that further amendments to the Subscription Agreement, which 

would be necessary to address the Replacement DIP Facility, and certain additional matters are 

currently being discussed between the Applicant and the Investors.  

43. The key commercial terms of the Subscription Agreement can be summarized as follows:  

(a) Purchaser: The “purchaser” under the Subscription Agreement or the “Investors” are 

comprised of the Ad Hoc Group, RCF and Javelin.  

(b) Purchased Assets: The New Securities (including Subscribed Shares, Backstopped 

Shares, Takeback Shares, Takeback SSN Warrants, Takeback SSNs, RCF Warrants, 

Excluded Takeback Shares, Excluded Takeback SSN Warrants and Excluded Takeback 

SSNs). The New Securities include all the issued outstanding equity interests in the 

Applicant on closing.  

(c) Subscription Price: The subscription price for the New Securities under the Subscription 

Agreement is comprised of (i) Cash Consideration in the amount of $268,650,000 ($225 

million of equity through the New Equity Offering Cash Consideration, plus $45 million 

principal amount of debt through the $43,650,000 of New First Out SSN Offering Cash 

Consideration); (ii) an amount equivalent to all amounts and obligations owing by the 

Applicant to the Senior Secured Noteholders under the Senior Secured Notes and Senior 

Secured Notes Indenture (including principal, interest and reasonable and documented fees 

incurred by the Exchanging Senior Secured Noteholders, plus any other fees owing by the 

Applicant, which are not paid under the Closing Sequence (as defined below)); and (iii) an 

amount equivalent to the Assumed Liabilities which are retained on Closing.  

 
5 The “Excluded Ore” refers to certain iron ore which, as of the Closing Date, is owned by Cargill pursuant to the 

Cargill Offtake Agreement and for which Cargill has paid the Applicant the Stockpile Provisional Price (as defined in 

the Cargill Stockpile Agreement). 
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(d) Deposit: Deposits totaling $26,865,000 were paid to the Monitor in trust on or about 

January 19, 2024 pursuant to the Solicitation Process.  

(e) Employees: All employees will continue to be employed by the Applicant on the same 

terms and conditions as they currently enjoy (except in respect of change of control 

payments for senior management, which amounts shall be waived or are Excluded 

Liabilities). The Applicant shall remain subject to any collective agreement and the 

Investors shall inherit all obligations and liabilities associated with any collective 

agreement which applies to the Continuing Employees. 

(f) Assumed Liabilities: Under the Subscription Agreement the Investors will cause the 

Applicant to retain (in accordance with the Closing Sequences): (i) All liabilities in respect 

of Continuing Employees; (ii)  liabilities which relate to the Business under any Retained 

Contracts, Permits and Licenses (as defined below) or Permitted Encumbrances (in each 

case, to the extent forming part of the Retained Assets) arising out of events or 

circumstances that occur after the Closing and including Liabilities in respect of the 

Continuing Employees except change of control payments for senior management; (iii) 

Cure Costs in relation to Retained Contracts (up to a maximum aggregate amount of 

$27,900,000); (iv) Pre-Filing Trade Amounts and Post-Filing Trade Amounts; and (v) the 

Excluded Ore MTM Liabilities.  

(g) Administrative Expense Reserve: A $9  million  administrative expense reserve will be  

paid to the Monitor on closing  (the “Administrative Expense Reserve”) for payment of 

(i) the reasonable and documented fees and costs of the Monitor and its professional 

advisors and the professional advisors of the Applicant, ResidualCo and ResidualNoteCo 

for services performed prior to and after the Closing Date, relating directly or indirectly 

to the CCAA Proceeding or the Subscription Agreement, including costs required to wind 

down and/or dissolve and/or bankrupt ResidualCo and ResidualNoteCo and costs and 

expenses required to administer the Excluded Assets, Excluded Contracts, Excluded 

Liabilities, ResidualCo and ResidualNoteCo; (ii) amounts owing in respect of obligations 

secured by the CCAA Charges; (iii) any liability that ranks in priority to the Senior 

Secured Notes; (iv) total Disputed Litigation Costs up to a maximum aggregate amount 

of C$6,176,809; and (v) costs related to a premium for a run-off policy of the Applicant’s 

existing director and officer liability insurance policy. Any unused portion of the 

Administrative Expense Reserve will be returned to the Applicant.  
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(h) Releases: As further described below the Subscription Agreement and Approval and 

Reverse Vesting Order provide for certain releases. Under the Subscription Agreement, 

other than in connection with any obligations under the Subscription Agreement or the 

Approval and Reverse Vesting Order: (i) the Investors provide releases in favour of the 

Applicant and the Monitor, and their respective affiliates, directors, officers and employees 

for any matter, circumstance, event, action, inaction, omission, cause or thing whatsoever 

arising prior to the Closing Time relating to its investments in the Applicant, including as 

a Senior Secured Noteholder, save and except for Released Claims arising out of fraud or 

willful misconduct.; and (ii) the Applicant provides releases in favour of the Monitor and 

each Investor, and their affiliates, directors, officers and employees for any matter, 

circumstance, event, action, inaction, omission, cause or thing whatsoever arising prior to 

the Closing Time, save and except for Released Claims arising out of fraud or willful 

misconduct. Broader releases are contemplated under the terms of the proposed Approval 

and Reverse Vesting Order and are discussed in more detail below.   

(i) Replacement of the Cargill Offtake Agreement: The Investor Transaction contemplates 

the replacement of the Cargill Offtake Agreement with a new offtake agreement to be 

provided by Javelin (the “Javelin Agreements”). The Javelin Agreements provide for (i) 

Javelin to act as marketer of the iron ore concentrate; (ii) the sale and purchase of the iron 

ore concentrate; and (iii) a secured working capital facility for Tacora up to $100 million. 

The Subscription Agreement also provides that the Cargill Offtake Agreement and the 

Cargill Stockpile Agreement are Excluded Liabilities which are to be transferred to 

ResidualCo in accordance with the Closing Sequence. Cargill’s corresponding unsecured 

claim against ResidualCo will not be satisfied.  

(j) Set off on Closing: The Closing Sequence contemplates the payment in full in cash of the 

APF net of any set-off claims against Cargill. The Subscription Agreement currently 

provides that the Monitor will be directed to pay all amounts owing under the Existing DIP 

Facility and the APF from the New Equity Offering Initial Cash Consideration provided 

that any Claims by Tacora against Cargill as of the Closing Date, or any amounts Cargill 

sets off against Tacora shall be set-off against amounts owing under the APF and the 

Existing DIP Facility in lieu of payment from the New Equity Offering Initial Cash 

Consideration.6 Under the Subscription Agreement, the Applicant and each Investor 

 
6 Certain amendments to the Subscription Agreement to address the Replacement DIP Agreement and the repayment 

of amounts owing under the Existing DIP Agreement are contemplated. 
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acknowledge and agree that if there is a dispute with Cargill in respect of the amount to be 

set-off, the Monitor will retain such disputed amount from the New Equity Offering Initial 

Cash Consideration and will not pay that amount to Cargill or the Applicant unless and 

until the Applicant, the Investors and Cargill jointly direct such payment or a Final Order 

of the Court directs the Monitor to release the amounts to Cargill or the Applicant. 

(k) Unanimous Shareholder Agreement: The Investor Transaction contemplates the 

entering into of the Unanimous Shareholder Agreement, set out in the Subscription 

Agreement and in the Approval and Reverse Vesting Order and Articles of Reorganization.  

(l) Key Conditions to Closing: The Closing of the Investor Transaction is conditional on, 

among other things: (i) Court approval of the Approval and Reverse Vesting Order which 

becomes a Final Order (the Subscription Agreement provides for an outside date of April 

19, 2024 for the issuance and entering of the Approval and Reverse Vesting Order); (ii) the 

renegotiation of the Rail Agreement on terms and conditions acceptable to the Investors, 

acting reasonably, and (iii) the Net Debt immediately following the Closing Time not 

exceeding $150 million (the “Net Debt Condition”).  

44. The Monitor notes that  as a result of the recent fall in iron ore prices and the delay in closing 

resulting from ongoing litigation, additional financing is necessary for Tacora to continue to operate 

in the ordinary course, Consequently, Tacora is currently not likely to satisfy the Net Debt 

Condition on closing of the Investor Transaction, as currently structured. The Monitor understands 

that Tacora and the Investors are in discussions to address same. The Monitor also understands that 

Tacora and the Investors are currently engaged in discussions around changes to the maximum 

aggregate Cure Cost Cap of $27.9 million on the Cure Costs in relation to Retained Contracts, as 

well as changes to Pre-Filing Trade Amounts to be assumed and Post-Filing Trade Amounts to be 

paid in ordinary course. If increases to the Cure Costs Cap and Pre-Filing Trade Amounts to be 

assumed are not agreed upon, the Monitor will report further to the Court.   

45. On the Closing Date, certain steps (collectively, the “Closing Sequence”) are to be taken to permit 

the Investor Transaction to proceed in a tax-efficient manner. 

APPROVAL AND REVERSE VESTING ORDER  

Overview 

46. As noted above, the Subscription Agreement contemplates implementation through a reverse 

vesting structure in accordance with the requested Approval and Reverse Vesting Order. 
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47. The Monitor understands that the request for the Approval and Reverse Vesting Order in the 

circumstances follows from the regulated nature of Tacora’s mining operation and Tacora’s tax 

attributes.  

48. The value of Tacora’s business is entirely dependent on Tacora maintaining eight (8) material 

permits and licenses, six (6) mining claims, leases and other property rights, and other forest 

resource licenses and fire permits that are required to maintain its mining operations and allow 

Tacora to perform exploration work on various parts of the Scully Mine (collectively, the “Permits 

and Licenses”). The Permits and Licenses are issued by various government authorities over 

multiple provincial and federal jurisdictions and the Monitor understands that each of the Permits 

and Licenses would need to be in place for any prospective purchaser to continue operations at the 

Scully Mine.  

49. The Monitor understands that, while certain regulators that issued the Permits and Licenses may 

permit the transfer of such Permits and Licenses, this regulatory approval is not certain and would 

require advance discussions between a purchaser and the relevant government authority or lessor.  

The Monitor further understands that seeking such approval would likely cause significant delay, 

increased costs and risk and may imperil the Investor Transaction, as the Investor Transaction deals 

with a going concern business. 

50. Furthermore, the Monitor understands that absent the granting of the Approval and Reverse Vesting 

Order, Tacora’s tax attributes in the approximate amount of $665.1 million would likely be lost.  

51. The Subscription Agreement provides that, to the extent the proposed Approval and Reverse 

Vesting Order is not granted, another structure could be agreed to by the parties but requires that, 

if the tax attributes are adversely impacted by a new structure, the consideration payable would be 

revised to reflect the decrease in value solely arising from the adverse impact to the tax attributes 

or as a result of additional costs that may need to be incurred in connection with assigning any 

Permits and Licenses or applying for and obtaining any replacement Permits and Licenses.  

52. As described above, the Monitor has considered the potential impact on stakeholders, including 

Cargill, that the Approval and Reverse Vesting Order structure may have. In this respect, the 

Monitor acknowledges that the effect of the Investor Transaction is to leave Cargill with a 

substantial damage claim under the Cargill Offtake Agreement. The Monitor has not undertaken 

an independent valuation of the potential damages claim at this time, but assumes for this purpose 

that the damages claim may be significant.  In this regard, the Monitor observes that (i) despite the 

potential of such claim and despite Cargill’s participation in the Solicitation Process, Cargill did 
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not submit an actionable alternative transaction.  As noted previously, the Phase 2 Bid submitted 

by Cargill was problematic in that, among other things, it was conditional upon financing (as is the 

Cargill Plan discussed below); and (ii) Cargill would suffer the same prejudice should the Investor 

Transaction be completed by way of traditional asset sale. 

53. In the circumstances, the Monitor’s view is that any potential prejudice to Cargill is outweighed by 

the benefits of the Investor Transaction to stakeholders as a whole. These stakeholders include 

Senior Priority Noteholders, the Senior Secured Noteholders, the Continuing Employees, 

counterparties to Retained Contracts, holders of Pre-Filing Trade Amounts and holders of Post-

Filing Trade Amounts.   

Releases 

54. The proposed Approval and Reverse Vesting Order includes releases in favour of the “Released 

Parties”, which is defined to include: (a) Tacora, ResidualCo and ResidualNoteCo and their 

respective present and former directors, officers, employees, legal counsel and advisors; (b) the 

Monitor, its legal counsel, and their respective present and former directors, officers, partners, 

employees and advisors; (c) the Notes Trustee (as defined in the Subscription Agreement) and its 

respective present and former directors, officers, partners, employees and advisors; and (d) the 

Investors and their respective present and former directors, officers, employees, legal counsel and 

advisors.  

55. The proposed Releases contemplate that the Released Parties are to be released from any and all 

present and future claims of any nature or kind whatsoever based in whole or in part on any act or 

omission, transaction or dealing or other occurrence existing or taking place on or prior to delivery 

of the Monitor’s Certificate in connection with the Approval and Reverse Vesting Order, the CCAA 

Proceeding, the Subscription Agreement, the closing documents and/or the consummation of the 

Investor Transaction (provided that in respect of any release by the Investors in favour of the 

Released Parties, such release is limited to matters directly relating to its investments in the 

Applicant, including as a Senior Secured Noteholder) (the “Released Claims”).  Released Claims 

under the proposed Approval and Reverse Vesting Order do not include (i) any claim that is not 

permitted to be released pursuant to section 5.1(2) of the CCAA, or (ii) any claim resulting from 

fraud or willful misconduct.  

56. The Monitor understands that the proposed Release provisions are essential to the Investor 

Transaction and the Subscription Agreement. The Monitor also understands that the proposed 



 

- 18 - 

 

Releases in favour of the Directors and Officers is necessary to allow for the release of the 

Directors’ Charge, which in turn is necessary to allow the Investor Transaction to close.  

57. In the view of the Monitor, having considered the facts of the situation, each of the Released Parties 

contributed meaningfully and was necessary to Tacora’s efforts to address its financial difficulties, 

the Pre-Filing Strategic Process, the Solicitation Process, the CCAA Proceeding, and the Investor 

Transactions and each of the Released Parties was a necessary part of the successful restructuring.  

58. Accordingly, the Monitor is of the view that the proposed Releases are reasonable and not overly 

broad in the circumstances, and supports the relief requested by Tacora. 

Summary 

59. In considering the Applicant’s request for approval of the Subscription Agreement and the Investor 

Transaction and the terms of the requested Approval and Reverse Vesting Order, the Monitor has 

considered the factors set out in section 36(3) of the CCAA:  

(a) The process leading to the Investor Transaction was reasonable in the circumstances: 

As described in the First Report, the Monitor is of the view that the Solicitation Process is 

consistent with the principles of section 36 of the CCAA and provided for a broad, open, 

fair and transparent process with an appropriate level of independent oversight, that it 

encouraged and facilitated bidding by interested parties and was reasonable in the 

circumstances.  The Monitor has been involved in the carrying out the Solicitation Process 

as contemplated by the Solicitation Order and to date, nothing has come to the Monitor’s 

attention that causes the Monitor concern with the way Tacora conducted the Solicitation 

Process.   

(b) The Court and Monitor approved the Solicitation Process: As described above, the 

Investor Transaction is the culmination of the solicitation efforts by Tacora and Greenhill 

since March 2023 as part of the Pre-Filing Strategic Process and the Solicitation Process. 

The Solicitation Process was approved by the Court and no party, including Cargill, 

opposed the granting of the Solicitation Order or the substance of the Solicitation Process, 

including the Milestones established for Phase 1 and Phase 2 Bid Deadlines set forth 

therein.   

(c) The Investor Transaction is, in the view of the Monitor, more beneficial to the 

creditors than a sale or disposition under a bankruptcy: The Investor Transaction, if 

approved and closed, will, among other things, provide for full recovery to secured 
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creditors (other than the Senior Noteholders), preserve the ongoing employment of all of 

Tacora’s approximately 460 employees, and maintain critical relationships with regulators, 

suppliers, trade creditors, and other contract counterparties. The Investor Transaction 

provides for the assumption of all of Tacora’s equipment capital leases, including the 

payment of all amounts outstanding under the leases, as well as assumption of all 

outstanding Pre-Filing Trade Amounts and Post-Filing Trade Amounts. The Investor 

Transaction also provides for a new capital facility of up to $100 million for ongoing 

operational costs, deferred maintenance costs and capital expenditures to allow Tacora to 

exit the CCAA Proceeding and continue to operate as a going concern. A bankruptcy of 

Tacora would lead to significantly increased claims by, among others, employees, 

suppliers, regulators and contract counterparties.  In this respect, the Monitor notes that the 

damage claim asserted by Cargill under the Cargill Offtake Agreement would be equally 

as applicable in a bankruptcy of Tacora. Along with substantially increased claims, the loss 

of value associated with a cessation of Tacora’s business as a going concern would, in the 

Monitor’s view result in a significant reduction in recovery for secured creditors. 

(d) The creditors were consulted: As described above, stakeholders (including Cargill) were 

consulted in the development of the Solicitation Process. No substantive objections to the 

terms of the Solicitation Process were raised prior to its approval by the Court. Given the 

terms of the Solicitation Process and the participation as bidders by the Ad Hoc Group and 

Cargill (the Applicant’s two largest creditors), further consultation with creditors during 

the conduct of the Solicitation Process was inappropriate in the circumstances. 

(e) The effects of the Investor Transaction on the creditors and other interested parties: 

As noted above, the Monitor acknowledges that the proposed Investor Transaction creates 

a significant claim under the Cargill Offtake Agreement. However, there are also 

significant benefits to the Applicant and the vast majority of its stakeholders. 

(f) The consideration is reasonable and fair, taking into account the Applicant’s market 

value:  No superior bid in compliance with the Solicitation Process was received.  The 

Monitor has no evidence to suggest that the value provided under the Subscription 

Agreement is not fair and reasonable.  Rather, it is the best and highest bid received as a 

result of the Solicitation Process.  As noted, the Phase 2 Bid submitted by Cargill and 

Bidder #3 were not compliant with the Solicitation Process, because, among other things, 

they were subject to significant financing conditions.   
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60. Accordingly, at this time and based on current information available to the Monitor, the Monitor 

supports the relief requested by the Applicant in approving the Subscription Agreement and the 

Investor Transaction contemplated thereby as requested in the Approval and Reverse Vesting 

Order. 

COMMENTS REGARDING CARGILL PRELIMINARY THRESHOLD MOTION AND 

CARGILL RESPONDING MOTION 

61. The Monitor has reviewed Cargill’s materials in connection with the Preliminary Threshold Motion 

and the Cargill Responding Motion, including the various affidavits and expert reports.  

62. Many of the issues raised in these materials have been addressed above in this Report. For example, 

the Preliminary Threshold Motion and the Cargill Responding Motion raise issues with the conduct 

of the Solicitation Process. As described above, the Monitor notes that the Solicitation Process 

followed processes typically used in restructuring sales processes where there is an operating 

company which is required to exit CCAA proceedings quickly. These processes typically include 

clear deadlines, a fixed final date and refrain from putting bidders together to ensure certainty, 

transparency, and competitive tension. 

63. As noted above, it would be highly unusual and potentially value damaging to allow bidders to 

collude during the Solicitation Process or to re-open the bidding process following a final bid 

deadline in a situation where at least one qualified bid has been submitted. A broad, open, fair and 

transparent process with an appropriate level of independent oversight is required to encourage and 

facilitate bidding by interested parties in order to maximize value for all stakeholders.  

64. The Monitor also notes that the Preliminary Threshold Motion seeks to prohibit the approval of the 

Subscription Agreement and the related Investor Transaction as it relates to the Cargill Offtake 

Agreement absent a valid disclaimer under section 32 of the CCAA. The Monitor has reviewed 

these materials. The Subscription Agreement as structured does not require a disclaimer of the 

Cargill Offtake Agreement and whether the Applicant should be required to comply with section 

32 of the CCAA is a legal issue.  

65. Cargill in its cross-motion also requests a meeting order in respect of the Cargill Plan. The Monitor 

notes that although the Solicitation Process permitted interested parties to submit a plan by the 

Phase 2 Bid Deadline, the Cargill Plan was not submitted in accordance with the Solicitation 

Process. Further, the Cargill Plan is not actionable as it remains conditional on raising new equity 

financing.  
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66. Cargill also requests a claims procedure order to, among other things, identify and quantify claims 

against the Applicant. In the absence of a meeting order, which is not appropriate for the reasons 

noted above, a claims procedure order is not necessary at this time. 

67. In the alternative, if Cargill is not granted the relief described above it is requesting an order for 

Cargill and the Investors to submit revised bids or new proposed transactions. The Monitor is of 

the view that a delay of this nature, to effectively re-do a sales process which was approved by the 

Court, robust and fulsome and allowed parties to submit a compliant bid, is unnecessary and would 

be detrimental to the Applicant’s Business. If the relief sought by the Applicant is not approved, 

the appropriate next steps would be for the Tacora Board to consider next steps and the Applicant 

to return to Court in due course. 

68. Tacora is a commodity-based business which is highly susceptible and vulnerable to market pricing 

changes. This vulnerability is illustrated by the recent need to increase the DIP financing due to 

fluctuations in the price of iron ore. Put simply, Tacora cannot afford to remain in CCAA 

Proceedings indefinitely and should emerge as soon as possible.  

SEALING 

69. The Monitor recommends that the confidential exhibits to the February Nessim Affidavit (the “Bid 

Analysis”) be filed with the Court on a confidential basis and remain sealed until the earlier of (i) 

the closing of the Investor Transaction, or (ii) a further order of the Court.  

70. The Bid Analysis contains sensitive information, including the identity of the bidders and the value 

of competing bids received in the Solicitation Process. Public disclosure of the Bid Analysis could 

impact efforts to remarket the Applicant if the Investor Transaction is not capable of closing. 

Sealing the Bid Analysis is necessary to maximize stakeholder value in this proceeding and 

maintain the integrity and confidentiality of key information in the Solicitation Process.  

71. The salutary effects of sealing such information from the public record greatly outweigh the 

deleterious effects of doing so under the circumstances. The Monitor is not aware of any party that 

will be prejudiced if the information is sealed or any public interest that will be served if such 

details are disclosed in full. The Monitor is of the view that the sealing of the Bid Analysis and the 

Cargill Agreements is consistent with the decision in Sherman Estate v Donovan, 2021 SCC 25.  

72. Accordingly, the Monitor believes the proposed sealing of the Bid Analysis is appropriate in the 

circumstances. 
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CONCLUSION 

73. The Monitor delivers this Fourth Report in compliance with the Litigation Schedule to provide its 

initial views and recommendations on the issues raised in the Sale Approval Motion, Preliminary 

Threshold Motion and Cargill Responding Motion. 

74. At this time and based on current information available to the Monitor and for the reasons discussed 

above, the Monitor is of the view that the relief requested by the Applicant is reasonable and 

justified in the circumstances and accordingly the Monitor respectfully supports the requested relief 

and recommends that the Approval and Reverse Vesting Order be granted.  

75. As contemplated by the Litigation Schedule the Monitor may provide the Supplemental Report 

following delivery of further materials and the conduct of cross-examinations in connection with 

the Litigation Schedule if it determines it is necessary.    
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The Monitor respectfully submits this Fourth Report to the Court dated this 14TH day of March, 2024. 

FTI Consulting Canada Inc 
in its capacity as Court-appointed Monitor of 
Tacora Resources Inc. and not in its personal or 
corporate capacity 
 
 
 
 
 

  

By:    
Paul Bishop  Jodi Porepa 
Senior Managing Director  Senior Managing Director 
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